Malaysia’s Anti-Fake
News Act

A cog in an arsenal of anti-free speech
laws and a bold promise of reforms

Abstract: Malaysia’s surprising fourteenth general election result in May 2018
was widely hailed as the advent of a seismic shift for press freedom in the
country. The country’s draconian media control armoury was often wantonly
and oppressively applied over six decades under previous rule. Key actors
from that era are now presiding over bold reforms that have been promised by
the new government. In keeping with its election promises, the new govern-
ment sought to repeal the hastily and badly drafted Anti-Fake News Act 2018
(AFNA). The Attorney-General Tommy Thomas wrote scathingly before the
Act was passed and before taking office as the new A-G:

The draconian effect of the entire bill renders it unconstitutional...This is a disgraceful
piece of legislation drafted by a desperate government determined to crush dissent
and silence critics. The bill is so hastily and poorly drafted that it cannot under any
circumstances be improved by amendment. Instead, it must be rejected outright.
(Thomas, 2018)

The repeal effort, however, failed and the Act remains technically on the
books. This article examines the Act against a backdrop of global responses to
the ‘fake news’ phenomenon; provides an overview of Malaysia’s draconian
armoury of laws that impinge on freedom of expression; discusses the fad-
ing optimism for proper media regulation reform in Malaysia; and concludes
that meaningful media regulation reform must go beyond repealing AFNA.
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Introduction

ruling government and with it the new government became bound by

Q COALITION of somewhat unlikely partners teamed up to topple the
lofty election promises, including those concerning the restoration of

rights, freedoms and liberties. Pakatan Harapan (Alliance of Hope/PH), led by
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former prime minister Dr Mahathir Mohamad, defied the odds in ousting the
Barisan Nasional (National Front/BN) government, led by Najib Razak. The
general response to PH’s victory was predictably effusive—‘historic’, ‘shock-
ing’, ‘stunning’, , ‘a tsunami’, dawn of a ‘golden era’. Hardly anyone saw the
upset coming (Tan & Preece, 2018a). The BN had ruled under one banner or an-
other since the country secured independence from Britain in 1957. Mahathir,
who previously served 22 years as prime minister, became the world’s oldest
prime minister at the age of 92. His nominated successor, Anwar Ibrahim, was
serving a prison term at the time of the election victory, for what was widely
seen as trumped up charges for sodomy. He received a royal pardon following
the election victory. Academic observers and survey forecasters had generally
predicted a BN win (Bernama, 2018; Tan & Preece, 2018b). Their predictions
were grounded in fears of electoral malpractice, gerrymandering, voter reti-
cence towards change and other reservations. As events turned out the power
transition was initially smooth. However, fissions seem to be surfacing in the
coalition’s unity as the new government comes to grips with governing under a
coalition made up of a motley group of political parties.

National responses to ‘fake news’

The meaning of the term ‘fake news’, despite its rampant usage in recent years,
remains unsettled. This presents a big challenge in trying to assess national re-
sponses to the phenomenon because the term itself is sometimes not directly
employed when initiatives apparently directed at tackling ‘fake news’ are taken.
Those who engage in a serious consideration of subjects in which ‘fake news’
features tend to concede the definitional difficulty. A current UNESCO hand-
book for journalists, for instance, declares that it ‘avoids assuming that the term
“fake news” has a straightforward or commonly understood meaning’ (Ireton &
Posetti, 2018, p. 7). A similar approach can be seen elsewhere, for example, in a
report prepared by a European Commission grouping which expressed a prefer-
ence for the term ““disinformation” over “fake news”” (European Commission
Report, 2018c, p. 3). The term has ancient origins although it is widely associ-
ated with US President Donald Trump who frequently referred to it in his attacks
on the media since the run-up to the 2016 US presidential election. On becom-
ing president he said the ‘fake news media is not my enemy, it is the enemy of
the People!” (Trump, 2017). The term ‘first appeared in the US in the latter part
of the 19" century’ (Digital, Culture, Media and Sport Committee, 2018, p. 7).
Even much earlier historical origins can be traced to the days of ancient Rome
when Antony met Cleopatra (Posetti & Matthews, 2018, p. 1). While the present
work is concerned with Malaysia’s Anti-Fake News Act, it is worth noting that
many countries have introduced laws or are considering their responses to the
‘fake news’ phenomenon (Funke, 2018a). The following discussion provides a
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backdrop of global regulatory responses to the phenomenon.

One count indicates that more than two dozen countries have taken steps to
deal with misinformation, ranging from criminalising ‘fake news’ to promoting
digital literacy (Funke & Mantzarlis, 2018). In Germany a law “counteracting
hate speech and fake news on the internet”, called Netzwerkdurchsetzungsge-
setz has been in force since 1 January 2018 (Zlotowski, 2018). Human Rights
Watch viewed the law as ‘vague, overbroad, and turns private companies into
overzealous censors...leaving users with no judicial oversight or right to appeal’
(Human Rights Watch, 2018). In Singapore, a parliamentary committee made
22 recommendations after a five-month inquiry, and called on the government
to enact laws to check the spread of ‘fake news’ (Sim, 2018). The committee
examined, among other things, the actors behind online falsehoods and these
actors’ objectives, the use of digital technologies to spread online falsehoods, the
impact of such falsehoods on national security, public institutions, individuals
and businesses, and the difficulties in combatting the problem (Select Committee
on Deliberate Online Falsehoods, 2018, p. 5). The committee preferred the term
‘falsehoods’, which it noted ‘are capable of being defined’ and which the law
has historically done (supra, p. 117). The government accepted the recommenda-
tions in principle and said it would introduce legislative and other measures to:
nurture an informed public; reinforce social cohesion and trust; promote fact-
checking; disrupt online falsehoods; and deal with threats to national security
and sovereignty (Ministry of Communications and Information/Ministry of Law,
2018). At the time of this writing the Protection from Online Falsehoods and
Manipulation Bill was introduced in the Singapore Parliament. The purpose of
the law, as set out in section 5, includes “to prevent the communication of false
statements of fact in Singapore and to enable measures to be taken to counter-
act the effects of such communication”. It is beyond the scope of this work to
examine this Bill. Some early reactions to the Bill suggest that the Bill would
give the government sweeping new powers to “crack down on so-called ‘fake
news’ and hit Facebook and other social media companies with big fines if they
don’t comply with censorship orders” (Griffiths, 2019).

In the Philippines, the idea of a ‘fake news’ law to penalise the malicious
distribution of false news and other related violations was broached in June 2017
(Senate of the Philippines, 2017). The law has not materialised and the country’s
president—otherwise noted for his open hostility towards the media—dismissed
prospects of its passage on the grounds that it would violate the country’s con-
stitutional protection for freedom of expression (Andolong & Guzman, 2017).
In India ‘guidelines’ said to be aimed at curtailing ‘fake news’ was hastily
withdrawn without explanation one day after its introduction. The Ministry of
Information & Broadcasting introduced the rule through a Press Release on 2
April 2018 (2018b). The rule was withdrawn the following day through another
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Press Release (Ministry of Information & Broadcasting, 2018a). The rule was
formulated as follows in the first Press Release:

Noticing the increasing instances of fake news in various mediums including
print and electronic media, the Government has amended the Guidelines
for Accreditation of Journalists. Now on receiving any complaints of such
instances of fake news, the same would get referred to the Press Council of
India (PCI) if it pertains to print media & to News Broadcasters Associa-
tion (NBA) if it relates to electronic media, for determination of the news
item being fake or not. (Ministry of Information & Broadcasting, 2018b)

There was ‘just one problem: The circular didn’t address misinformation at all.
It targeted mainstream reporters’ (Funke, 2018b). The Prime Minister Narendra
Modi reportedly intervened to cancel the order (Khalid, 2018). In the European
Union the European Commission adopted a report and announced that online
platforms and the advertising industry had agreed on a Code of Practice to in-
crease transparency ahead of the European elections in 2019 and increase ef-
forts to create ‘a network of fact-checkers to strengthen capabilities to detect and
debunk false narratives’ (European Commission, 2018a). The initial approach
pursues the adoption of the practice code, which will be assessed after 12 months,
and if the results prove unsatisfactory, the Commission may propose further ac-
tions ‘including of a regulatory nature’ (European Commission, 2018b).

In France, parliament introduced a law to prevent the spread of false in-
formation during election campaigns, by enabling parties or candidates to seek
a court injunction to prevent the publication of ‘false information’ during the
three months leading up to a national election and the main target, according to
the Culture Minister, is stories spread by ‘fake news’ bots that are ‘manifestly
false and shared in a deliberate, mass and artificial way’ (Agence France-Presse,
2018a). The law gives France’s broadcast authority power to take any network
‘controlled by, or under the influence of a foreign power’ off the air if it ‘delib-
erately spreads false information that could alter the integrity of the election’
(ibid.). The move is seen as Western Europe’s ‘first attempt to officially ban false
material’ (Fiorentino, 2018).

In Australia, the problem of ‘fake news’, propaganda and public disinformation
was one of the terms of reference in a federal Senate inquiry that examined the future
of public interest journalism. The committee, however, ‘only received a limited
amount of information directly addressing the role fake news and misinformation
has had on democratic processes’ but it noted that the matter was viewed with
seriousness overseas (Senate Select Committee on the Future of Public Interest
Journalism, 2018, para 2.70). Australia has not introduced specific anti-fake news
law although recently-introduced legislation was designed to address an unprec-
edented threat from espionage and foreign interference in Australia (Horne, 2018).
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In the UK, a government committee which considered the subject in de-
tail published an interim report in 2018 and the final report in 2019 (Digital,
Culture, Media and Sport Committee, 2018 and 2019b, respectively). The very
first statement in the Interim Report’s ‘conclusions and recommendations’ sec-
tion states: ‘The term “fake news” is bandied about with no clear indication of
what it means, or agreed definition’ (Digital, Culture, Media and Sport Com-
mittee, 2018, p. 64). In its final report, the committee observed that ‘[w]e have
always experienced propaganda and politically-aligned bias, which purports to
be news’ but that this activity had taken on new forms and that people are now
able to give credence to information that reinforces their views, no matter how
distorted or inaccurate, while dismissing content with which they do not agree as
‘fake news’, which creates a ‘polarising effect and reduces the common ground
on which reasoned debate, based on objective facts, can take place’ (Digital,
Culture, Media and Sport Committee, 2019b, p. 5). The committee, in noting
that the spread of propaganda and politically-aligned bias is unlikely to change,
said what does need to change is the enforcement of greater transparency in the
digital sphere, to ensure that we know the source of what we are reading, who
has paid for it and why the information has been sent to us (ibid.). A special-
ist government unit, called the Rapid Response Unit, was set up in April 2018
to build a rapid response social media capability to support the reclaiming of
a fact-based public debate (Government Communication Service, 2018). The
unit comprises specialists including analyst-editors, data scientists, and media
and digital experts, and it monitors news and information engaged with online
to identify emerging issues quickly, accurately and with integrity. The unit is
represented as being “neither a ‘rebuttal’ unit, nor is it a ‘fake news’ unit” (ibid).
It seeks to ensure that those using search terms that indicate bias are ‘presented
with factual information on the UK’s response’ (ibid). The unit is set to continue
operating after the government deemed its pilot phase a success (Tobitt, 2019).
At the time of this writing a further initiative was launched. A new body called
the Sub-Committee on Disinformation will become Parliament’s ‘institutional
home’ for matters concerning disinformation and data privacy to bring together
those seeking to examine threats to democracy (Digital, Culture, Media and
Sport Committee, 2019a).

The above account shows a variety of governmental responses to the perceived
‘fake news’ dilemma, reflecting two extremes. At the one end lies a discernible
effort to define the problem, and formulate a considered course of action through
formal inquiries and consultation with stakeholders, before recommending or
embarking on a regulatory course of action. At the other end lies ill-considered
responses, as it happened in India. A key concern with the introduction of laws
purporting to regulate ‘fake news’ is the potential for government overreach, and
“scary” responses to the spread of misinformation and disinformation (Funke
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& Mantzarlis, 2018). The ‘fake news’ phenomenon motivated governments to
respond and the responses were in some cases a genuine attempt at seeking reso-
lution and in other cases, as Reporters Without Borders put it, an excuse for the
predators of press freedom to seize the opportunity ‘to muzzle the media on the
pretext of fighting false information’ (2017).

Malaysia’s Anti-Fake News Act 2018

Even as countries struggle to address the ‘fake news’ problem Malaysia boldly
pronounced an answer. It introduced the Anti-Fake News Act in April 2018. Op-
position MPs at the time claimed the law was being ‘bulldozed through by the
Barisan Government to clamp down on them’ before the general elections (Si-
vanandam et al, 2018). As one fearless journalist Clare Rewcastle-Brown, who
for years doggedly pursued largescale corruption in Malaysia, said ‘[i]t was a
draconian attempt at open intimidation of government critics and indeed the
entire population’ (Rewcastle-Brown, 2018, p. 523). The Act was introduced
notwithstanding then prime minister Najib’s previous hailing of media person-
nel as unsung heroes in his speech at the inaugural ‘national journalists’ day’
event (Sivanandam, 2018). Najib said the government decided that the event,
labelled Hawana, would “acknowledge the role of journalists who have helped
shape the minds of the public” (ibid). Najib’s accolade for journalists jarred
against Malaysia’s notorious freedom of expression record. The country has
consistently languished in global press freedom indices. For example, in 2018 it
was No 145 out of 180 countries in the Reporters Without Borders 2018 World
Press Freedom Index (Reporters Without Borders, 2018).

Najib’s exaltation of journalists coincided with another of his government’s
legislative body blow to journalists through the introduction of the Anti-Fake
News Act 2018. The Act introduced fresh restrictions on freedom of speech with
hefty jail terms and fines for anyone found to have spread ‘fake news’. Zaid
Ibrahim, a former Malaysian Minister in charge of legal affairs said at the time of
law’s introduction: “This law is necessary for Najib, but not the country. He needs
to put fear in people, that they can go to jail if they criticise him’ (Cooper, 2018).
The Act attracted a constitutional challenge from Malaysiakini, the country’s
foremost online news platform and pioneer of independent online news delivery,
itself a longstanding magnet for government wrath. The platform’s editor-in-chief
and founder Steven Gan said: “We are not short of laws to control the media. The
Act is aimed at spooking people’ (Gan, Interview, 2018). Gan’s news platform
distinguished itself from the government-controlled mainstream media and
endured longstanding battering from oppressive Malaysian laws impacting on
freedom of speech. Four months after the Act’s introduction, Najib’s successor
government attempted to repeal the Act to honour a pre-election promise but
struck a hurdle. The repeal was passed by the Lower House in mid-August and
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was greeted as making it ‘the first country in the world to roll back such legisla-
tion’ (Ellis-Petersen, 2018). The repeal attempt was, however, blocked by the
Senate, leaving the exercise in limbo for a year as prescribed under the Federal
Constitution (Ho, Tan & Kanagaraju, 2018). The Deputy Minister in the Prime
Minister’s Department in his winding up speech in the Lower House stated that
there were sufficient laws to deal with ‘fake news’ (Sivanandam et al, 2018). The
Bill to repeal AFNA was passed in the Lower House by a narrow vote (Chima
& Singh, 2018). The move was, however, blocked in the Senate on the grounds
that the law was still relevant and should be improved rather than abolished (Ho,
Tan & Kanagaraju, 2018). At the time of this writing, the Act remained on the
books. The PH Attorney-General expressed his conundrum thus, if the police
were to initiate action:

But it puts us in a difficult position because unfortunately it is still a law
on the statute books. So it still forms part of the laws of Malaysia, and
one has to respect our laws. Hence, an unsatisfactory position! (Ho, Tan
& Kanagaraju, 2018)

Under AFNA’s section 4(1) anyone who, by any means, maliciously creates,
offers, publishes or disseminates any ‘fake news’ is liable to a RM500,000 fine
or to six years imprisonment or to both. On top of that the court can order the
offender to apologise to the offended party and failure to obey the order attracts
punishment for contempt of court. Under section 2, unless the context other-
wise requires, ‘fake news’ includes any news, information, data and reports that
are whole or partly false. The Act offers eight illustrations of ‘fake news’ with
scenarios indicating when liability arises. Among these illustrations—none of
them stand out as new phenomenon needing a special legislative response—
are: B publishes false information from 4 not knowing the information is false
(4 is liable, B is not); A publishes fabricated information that Z offered bribes
to obtain a business contract (4 is liable); and if B publishes that information
knowing it was fabricated B is also liable. One curious example refers to 4
publishing via social media that a food product sold by Z’s company contains
harmful ingredients, when in fact the food product—that once contained harm-
ful ingredients—is no longer available (4 is liable). Stiff penalties face those
who fail to remove material containing ‘fake news’ (section 6). The Act permits
a person affected by a publication containing ‘fake news’ to seek an ex parte
order—that is, with no opportunity for the other side to be heard at the time the
order is sought—to have the publication removed (section 7(1)). While a party
that is subject to the order can apply to have the order set aside (section 8(1))
such a recourse does not exist if an order obtained by the government relating
to ‘fake news’ that is “prejudicial or likely to be prejudicial to public order or
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national security” (section 8(3)). The above example that catches news that was
once true but no longer is should ring alarm bells given the ‘shopping spree’
saga below.

Other events reported in the Malaysian media indicate how AFNA’s hydra-
like reach might catch offenders. The first case to be investigated under the Act
involved an alleged defamation of the Crown Prince of the Johor State Tunku
Ismail Sultan Ibrahim (Isa, 2018). The alleged defamation occurred through the
spreading of false rumours that Ismail would be treating people to a big shop-
ping spree similar to the one he actually did earlier, where he gave unsuspecting
shoppers a treat to the tune of a total RM 1 million worth of shopping at a super-
market. Shortly afterwards a man was jailed under the new law. In the first case
punished under the Act, a Danish national was sentenced to one week’s jail, and
fined RM 10,000 or in default to one month’s jail, after he pleaded guilty spread-
ing ‘fake news’ involving his social media post and a YouTube video claiming
that police were slow to respond to distress calls in an event described as the
assassination of a Palestinian academic working in the country (Yatim, 2018).

Another instance, one that confirmed the critics’ fears that the Act was ‘intended
to stifle free speech’ ahead of the general elections, involves the investigation of
Mabhathir himself, for spreading ‘fake news’ (Agence France-Presse, 2018b). In this
instance, Mahathir had claimed he was the victim of a sabotage when the plane he
had chartered for travel to register his candidacy in the general elections became
unavailable at the last minute. Malaysia’s civil aviation authority and the charter
company rejected the accusation saying a technical issue with the plane was to
blame. A group said to be Najib supporters reportedly lodged the complaint under
AFNA. Another instance demonstrates the Act’s utility for the political masters.
The Opposition had circulated a video showing a candidate in the general elections
distributing packets believed to contain cash at a residential area. The candidate, an
incumbent Senator, claimed she was using her ‘allocation as a senator’ to help the
underprivileged (Hilmy, 2018). She accused the Opposition of ‘trying to tarnish
her name’ (ibid.). So, she was not denying that she distributed the cash. According
to her: “This is why the Anti-Fake News law was approved, to counter all kinds of
fake news like this’ (ibid, emphasis added). The early examples of AFNA’s actual
and threatened application reinforce AFNA opponents’ concerns. Nurul Izzah,
daughter of the prospective Malaysian prime minister Anwar Ibrahim, observed
‘we have a ministry of truth being created’ (Beech, 2018). The country’s foremost
grouping of the legal profession, the Malaysian Bar Council said before the Act
became law that it was ‘deeply troubled’ by it. Among its long list of concerns was
that the provisions enable the ‘intimidation of the media and [of] honest practi-
tioners of freedom of expression, who must now be 100 per cent correct in their
reporting, postings or statements, or else stand accused of being “partially false™”’
(Malaysian Bar Council, 2018).
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Malaysia’s armoury of draconian laws impacting on freedom of expression
Pakatan Harapan’s manifesto contained promises of unprecedented breadth
in so far as the removal of oppressive laws was concerned (Pakatan Harapan
Manifesto). Promise 27, one of sixty promises, said Malaysia’s legal system
was ‘frequently abused’ by the country’s leaders to achieve their political inter-
ests. Two groups of laws were identified: the first for outright revocation; and
the second for revocation of ‘draconian provisions’. The following were listed
for revocation: Sedition Act 1948; Prevention of Crime Act 1959; University
and University Colleges Act 1971; Printing Presses and Publications Act 1984;
National Security Council Act 2016; and mandatory death by hanging in all
Acts. The following were identified as containing draconian provisions that
would be abolished: Penal Code 1997, especially on peaceful assembly and
activities harmful to democracy; Communications and Multimedia Act 1998;
Security Offences (Special Measures) Act 2012 (Sosma, the successor to the
Internal Security Act 1960 (ISA); Peaceful Assembly Act 2012; and Prevention
of Terrorism Act 2015 (Pota). Promise 27 included an undertaking to revoke all
clauses that prevent the Court from reviewing government decisions and laws,
and the following broad commitment:

The Pakatan Harapan Government will ensure that media has the free-
dom to check and balance our administration. We will review all laws
and regulations related to the media so that media freedom is guaranteed.

AFNA was not addressed in the manifesto because the Act was introduced after
the manifesto was released. Before the elections, however, PH promised to also
repeal AFNA (Tan, T., 2018). Oddly, the manifesto omitted another frequently
used oppressive law—defamation—where claims for damages run into tens of
millions of dollars and were wantonly deployed against the media with crip-
pling effect. There was also no reference to another draconian law whose impact
is difficult to quantify—the Official Secrets Act 1972 (OSA). The Act contains
sweeping definitions of ‘official secret’ and reverses the burden of proof. It also
provides for a minimum jail term of one year for breaches of the Act (s8). The
Act’s language is imprecise and it creates arbitrary powers to classify informa-
tion as secret. The Act also fails to comply with standards of international law
and is a major impediment to freedom of speech, expression and information:

It has consistently impeded the public’s right to know, and consistently
demonstrated the present government’s aversion to openness and transpar-
ency. The government has time and again used this law to prevent public
disclosure of matters that are of major national or local concern. (Suara
Rakyat Malaysia, 2013, pp. 33-34)
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Among the most egregious invocations of the OSA was the Najib government’s
classification of the auditor-general’s report on the multi-billion dollar /Malaysia
Development Berhad (or IMDB) scandal as secret (Straits Times, 2018). Najib is
facing criminal charges. The Malaysian Attorney-General Tommy Thomas said in
his opening address at Najib’s first criminal trial, this is the ‘first of many kleptoc-
racy-1MDB-linked prosecutions’ (Thomas, 2019). Upon taking office Mahathir
advocated retention of the OSA (Straits Times, 2018). It is beyond the scope of this
work to provide a comprehensive inventory of how the Malaysian legal armoury
was deployed oppressively over the years. Some examples would suffice. In 1996
Malaysiakini s Gan spent five days in jail and was named a prisoner of conscience
by Amnesty International. He and Malaysiakini have faced various charges and civil
defamation actions. In one instance the platform, which comprises four websites,
received a take-down order involving a news item featuring a press conference
where an anti-corruption crusader referred to the country’s then Attorney-General as
haprak (Malay for an insult that means a useless, good for nothing, untrustworthy
person). Acting on a complaint the Malaysian Communications and Multimedia
Commission ordered the removal of the article under a sweeping provision that
outlaws the publication of any matter that is ‘obscene, indecent, false, menacing
or offensive in character with intent to annoy, abuse, threaten or harass another
person’ (section 233(1)). According to Gan:

When we asked which part they wanted taken down, they said ‘the whole
thing’. I only agreed to remove the word haprak and put the edited version
up. Despite removing the word haprak from our video, both Malaysiakini’s
chief executive officer Premesh Chandran and I were charged under the
Communications and Multimedia Act 1998 and we were facing up to one
year in jail. (Interview, 2018)

In Gan’s view the Communications and Multimedia Act could not achieve the
take-down result but AFNA allows for it. Gan and Chandran were acquitted in
September 2018. Another example of Malaysia’s attacks on freedom of expres-
sion involved prominent Malaysian cartoonist Zunar who sustained 12 years of
intimidation and harassment in the form of arrest, book bans, raids on his of-
fice, and long legal battles under the previous regime (Toh, 2018). He faced 43
years in prison on sedition charges. The charges were dropped when PH came
to power. His cartoons constantly featured themes of corruption and abuse of
power at high levels. Over the years a long list of individuals faced action un-
der the sedition law (Yunus, 2015). Police claimed the breach would ‘threaten
public order’ (ibid). The most significant example of the onslaught against dis-
sent under the previous government occurred during an exercise code-named
Operation Lalang (Operasi Lalang—literally ‘weeding operation’) in October
1987, during Mahathir’s prime ministership. It resulted in the arrests of 106
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people including opposition politicians, academics, religious extremists, trade
unionists, and activists from NGOs. Alongside this action the government re-
voked the publishing licences of two daily newspapers and two weeklies. The
operation drew on laws such as the dreaded and now-repealed ISA referred to
above, which permitted lengthy detention without trial, the printing presses law
and other instruments. A former opposition MP Dr Kua Kia Soong was held for
445 days without trial and wrote that torture under the ISA is not hearsay (Kua,
2002, p. 7); and himself underwent torture for 15 months after being detained
under during Operasi Lalang (Kua, 1999, p. xvii).

The inventory of abuse of power in Malaysia is long and distressing and
literature chronicling the abuses are abundant. Mahathir presided over a consid-
erable portion of the abuse of power during his previous reign. As Roger Tan,
a senior lawyer and former law academic wrote in the aftermath of Pakatan
Harapan’s election victory, it is ironic that the reforms are ‘being pursued at great
pace by the new Prime Minister...who was also the old Prime Minister who had
pursued Machiavellian policies and undermined some of the institutions during
his previous rule’ (Tan, R., 2018). In his view, however, Mahathir is best suited
to undertake the restoration (ibid). Mahathir came to the helm this time with an
early avowal to pass the baton on to Anwar, who himself suffered at Mahathir’s
hands and served prison time during Mahathir’s and Najib’s rule in prosecution
actions that the current Attorney-General observed long before taking this office
as being ‘all about politics, and nothing but politics’ (Thomas, 2012). Anwar’s
previous criminal records are now erased and as Anwar stated: ‘[TThe King ac-
cepted that my pardon was complete, unconditional, and due to a miscarriage
of justice’ (Hodge, 2018). More recently scepticism has arisen as to whether the
prime ministerial succession from Mahathir to Anwar would occur as initially
suggested (Jaipragas, 2019). If Anwar succeeds Mahathir he would, in theory, be
more committed to demonstrating a greater appreciation of rights and liberties by
virtue of his own bitter experiences at the hands of oppressors. As Anwar observed:
‘When you are incarcerated, you realise what is the meaning and significance of
freedom’ (Denyer, 2018). He said: ‘I am 71 years old, and I have been to hell and
back and hell and back again’ (Haidar, 2019). Anwar is viewed as the ‘standard-
bearer of Malaysia’s reform movement’ (Denyer, 2018). In a media interview
coinciding with his release from prison Anwar reaffirmed a commitment ‘to the
reform agenda, beginning with the judiciary, media and the entire apparatus’ (ABC
News, 2018); and to ‘independence of the judiciary, rule of law, free media and
proper separation of powers’ (Massola, 2018). These aspirations look good on
paper. The real test lies in converting aspirations to reality.

The aspirations and promises Mahathir’s coalition declared in entering the
general elections were by any measure justified and overdue. The hopes for
meaningful media reforms cannot be divorced from reforms that are needed in
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other sectors, for example, in the judiciary. Anwar himself alluded to his political
misfortunes and convictions as being the product of the courts being ‘stacked
against us’ (Haidar, 2019). More recently a Malaysian Court of Appeal judge
lodged a 63-page affidavit, described by Malaysia’s national news agency, as
containing ‘explosive and detailed information in relation to numerous incidences
of judicial interference within the Malaysian judiciary’ (Bernama, 2019; Affidavit,
2019). The judiciary has lodged a police report in response to the grave allegations
in the affidavit (Bernama, 2019). The head of the Malaysian Bar Council called
for the establishment of a royal commission to investigate the grave allegations
of judicial misconduct (Varughese, 2019). An independent judiciary is the last
bastion of protection and a critical vanguard of rights and freedoms and without
such a bastion the media’s hopes for meaningful reforms will remain elusive.

Fading hopes for meaningful media regulation reform
The euphoria from PH’s general election victory and, in particular, hopes for
meaningful relaxation of media controls has waned. It might be argued that it
is in the very nature of politics and electioneering that there are always gaping
chasms between election promises and the honouring of such promises. Elec-
tion campaigns by their very nature produce ‘a fusion of puffery, rhetoric and
credible undertakings’ and too often the latter escapes critical examination and
voters discover too late that the fine print provides escape routes for the promi-
sor (Fernandez, 2013). Pre-PH governments consistently deemed the freedom
of expression protection in Article 10 of Malaysia’s Constitution dispensable.
On taking office in 2009 Najib promised reforms aimed at lifting freedom-
stifling laws. When he announced plans in 2011 to repeal the dreaded Internal
Security Act and abolish annual printing licences for newspapers the media
hailed the announcement in his 2011 national day speech as ‘a significant Ma-
laysia Day present in the form of greater civil liberties and democratic reforms’
(Fernandez, 2011). As it turned out, the situation deteriorated steadily.

The current government’s record faces the danger of proceeding down
a similar path. In one ominous sign during the current government’s rule, in
November 2018 the PH government withdrew the moratorium, or brake, on
certain restrictive laws including the Sedition Act to deal with situations that
involve ‘national security, public order and race relations’ (Dzulkifly, 2018).
The government’s claim that these laws would only be used in exceptional cases
has attracted scepticism from those who are familiar with such justifications the
previous government routinely invoked (Sreenevasan, 2018). The PH cabinet
decided in 2018 to abolish the Sedition Act and to suspend prosecutions under
the Act (Paddock, 2018). Instead, in the first fortnight of 2019, four persons were
detained under the Act (Mering, 2019). Three of the individuals were arrested for
allegedly insulting a Malaysian sultan on social media even though the alleged
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breach appears not to fall under any of the limited circumstances PH claimed to
have imposed on the law’s use (Jayamanogaran, 2019). A recent survey by an
international journalism group covering 92 Malaysian media workers indicated
that a third of respondents thought the overall “media situation” has improved
over the year. Notably, almost as many saw no significant improvement (Inter-
national Federation of Journalists—South East Asia Journalists Unions, 2018, p.
24). In the view of the country’s Youth and Sports Minister the new administra-
tion has ‘enabled media freedom’ (Kaur & Augustin, 2019).

PH’s pledges on freedoms reforms ‘appear to have been put on the back-
burner’ (International Federation of Journalists—South East Asia Journalists
Unions, 2018, p. 27). Even the PH coalition appears to be afflicted by internal
political machinations. As Anwar himself observed there are fears ‘that Pakatan’s
spirit would be eroded’ (Wong, 2018); and there is ‘growing disenchantment’
in his party (Haidar, 2019). And as Professor James Chin, a leading commenta-
tor on Malaysian politics, observed the Mahathir administration ‘faces many
political challenges’ (Chin, 2019). The media’s reform wish list is reflected in
PH’s election manifesto—and it calls for the urgent abolition of restrictive laws
and regulations; reform of defamation law; allowing journalists to form and
join unions; the swift establishment of a Media/Press Council to oversee com-
plaints arising from a recognised journalists’ code of ethics; strong protection
for whistleblowers and for investigative journalism; the introduction of freedom
of information law; and tightly drawn national security laws that provide public
interest exceptions (International Federation of Journalists, 2018). While moves
are afoot to set up the media/press council the media has expressed concerns
about the lack of consultation with journalists (International Federation of Jour-
nalists, 2019). The sceptics doubt whether Mahathir will deliver on promises
pertaining to rights and freedoms when, as prime minister previously, “he sadly
chose to use [state apparatus] autocratically and brutally with devastating long-
term consequences” and posed ‘the biggest obstacle to democratic opposition’s
development that Malaysia has ever seen’ (Slater, 2018). Mahathir himself was
previously a part of the problem (Aris, 2018); and Anwar’s daughter Nurul Izzah,
an elected representative in the new government, courted controversy with her
view that it was not easy to work with Mahathir ‘a former dictator who wreaked
so much damage’ (Kaur & Augustin, 2019). Early indications are that the PH
government is ‘struggling to live up to their campaign vows’ (Denness, 2018).

Conclusion

AFNA is a small cog in a large wheel of Malaysia’s laws that impinge on free-
dom of expression and media freedom. The prevailing arsenal of oppressive laws
have long been predicated on the public interest in maintaining racial harmony,
economic stability and national security. These laws have a long history of being
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oppressively and arbitrarily applied against a backdrop of entrenched autocratic
attitudes and official corruption. The discussion above has shown the following
difficulties presented by AFNA: the Act was ill-conceived; the lawmakers rushed
in headlong to pass legislation purporting to address ‘fake news’, a term itself
widely recognised as being contentious; the Act was introduced without proper
deliberation and without consulting key stakeholders; it was badly drafted; it is
afflicted by serious questions about its constitutionality; and the early examples
of the Act’s use illustrate the Act’s dubious objectives and application flaws. The
Act’s passage was an opportunistic attempt at further constraining freedom of ex-
pression. A genuine quest for media regulation reform in Malaysia must grapple
with the debilitating framework of existing laws, extending well beyond AFNA.
In spite of its convincing general elections victory, the new government is facing
challenges on various fronts including those concerning unity within the coali-
tion. The PH election manifesto contained the promise, as set out above, to ensure
‘that media freedom is guaranteed’. Viewed in a strictly Malaysian context it was
a bold promise. Viewed in the context of countries that purport to subscribe to
democratic principles that promise is less remarkable. The PH government bears
the onus of honouring its media control reform promises and ensuring that its de-
clared commitment to ease up on media control does not itself turn out to be—to
reluctantly use the term—‘fake news’.
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