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Gendering employment law in the wake of the Covid-19 Pandemic

ANNICK MASSELOT" and JULIA GUNN™

Introduction

It has been three years since Aotearoa | New Zealand experienced its first nationwide lockdown
in response to the global outbreak of the Covid-19 virus. Challenges stemming from the
pandemic have been far reaching and pervasive as well as particularly severe in the
employment context. Less than a year into the pandemic, Maria Hayes and I published a gender
sensitive analysis of some of these challenges, outlining the disproportionate gender impact of
various measures adopted to meet the disease.! Our article showed that, at least in the early
days of the pandemic, a raft of gendered inequalities appeared in relation to occupational health
and safety risks; the value of care; unemployment; old age; and violence and abuse. Our
analysis, moreover, concurred with that of Matthew Scobie and Anna Sturman,’ in that it
revealed an intersectional negative disproportionate effect on Maori and Pasifika women.
Overall, while the Aotearoa | New Zealand Government’s response to the pandemic was largely
effective in containing the outbreak until the vaccine rollout could be implemented, we found
that its policy response distinctly lacked gender analysis which, in turn, contributed to widening
the gender equality gap.> We argued that the Covid-19 pandemic represented a crucial juncture
and an opportunity for rethinking accepted labour standards and concepts under a gender lens.
Based on our analytical reflections, we invited reflections on the relation between the economy
and employment law and, in particular, we supported the reassessment of the value of work
with a view to include production on an equal basis with reproduction.

Taking into consideration the experience, data and research developed over the past three years,
as well as the change in context, including access to vaccination and the re-opening of the
borders, the present article aims to revisit the conclusions of the 2020 publication and review
the lingering impact of the pandemic on women’s employment rights and practices in Aotearoa
| New Zealand.

In order to do so, this article is divided into three main sections. The first section revisits the
gendered impacts of the pandemic and examines the Government’s long-term responses to the
pandemic. Evidence accumulated over the period of the pandemic exposes the challenges faced
by women in relation to ongoing stress and burnout in the workplace, precarious employment,
and the cost-of-living crisis. The second section acknowledges an increase in the Government’s
gendered sensitivity in response to the pandemic. In this context, it outlines the development
of the promising measure: Te Mahere Whai Mahi Wahine: Women’s Employment Action Plan.
Finally, the last section looks forward to ways in which employment law and policy could be
implemented to support gender equality in the workplace in a post-pandemic environment in
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the areas of flexible working arrangements, progressing fair pay agreements and gender tools
in decision making.

I. What have we learnt about gender inequality and vulnerability from
the COVID-19 Pandemic?

Occupational Health and Safety

In the early days of the pandemic, occupational segregation meant that women formed the
majority of frontline workers with the resulting effect that they were more likely to be exposed
to the virus.* The initial statistics in Aotearoa | New Zealand indicated that more women than
men had contracted Covid-19, despite evidence suggesting that men were biologically more
inclined to be susceptible to the virus.” As Aotearoa | New Zealand closed its borders and

temporarily eliminated the virus on its territory, infection rates remained low for the rest of
2020 and most of 2021.

In March 2021, the Government announced its plan for the rollout of its Covid-19 vaccination
programme under three principles: free access, fair distribution and equitable access.® Priority
was to be given to people most at risk of harm if infected and those who had high contamination
risks because of where they lived and/or where they worked. Accordingly, the population was
classified into groups reflecting age, occupation, health status, ethnic and geographic residence.
Priority was given to border workers (group one) and healthcare workers (group two), who
could access the first vaccination between February 2021 and May 2021. By contrast, a number
of sectors that were vulnerable to being infected with Covid-19 were not immediately
prioritised for vaccination, including frontline supermarket employees, pharmacy employees,
public transport employees and people providing social care services (including domestic
violence shelters like Women’s Refuge). Following arguments with the Government, these
workers were eventually included in group two ahead of the rest of the population from August
2021.7 This lack of prioritisation in the initial vaccination programme is concerning as women
employees tend to congregate in several of the concerned sectors and it reveals an absence of
established gender analysis in decision-making. As emerging evidence from overseas shows
that women are more likely than men to suffer from effects of “long-Covid”,? the prioritisation
for vaccination of some occupational sectors is important to consider with a gender lens
because the health impact of contracting the virus can be unequal in the long-term.

Further, occupational health and safety issues across the pandemic is not limited to physically
catching the virus. Indeed, women are more likely to work in jobs where psychological risks
represent a prevalent health and safety issue. They are disproportionately exposed to “bullying,
harassment, occupational violence, workload stress and care fatigue” which are environmental
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factors often connected with depression and anxiety,” and evidence suggests that the pandemic
has aggravated stress and tension in workplaces. Natalie Seymour, Chair of the College of
Gerontology Nursing, reported in November 2020 that Covid-19 “had a profound impact on
nurses and care staff working in older persons’ care” with “compassion fatigue” from the
pandemic causing “higher than usual sick leave, high staff turnover, burnout, job dissatisfaction
and increased use of occupational counselling programmes”.!® As the pandemic progressed,
psychological risks have intensified as indicated by Skill’s Consulting Group report of June
2022, which shows that 41 per cent of women compared to 34 per cent of men had experienced
burnout.!!

Employees in sectors affected by such psychological risks are also less supported by the law to
deal with these situations. Dawn Duncan has pointed out that one of the primary mechanisms
to compensate for health and safety incidents in the workplace, the Accident Compensation
Corporation (ACC), is limited in scope in its application to psychological harm.!? This is
compared to physical injuries, for which ACC is much more geared up for providing
compensation. Other forms of redress exist for psychological harm, such as counselling
sessions through the Employee Assistance Programme (EAP) and the ability to raise a personal
grievance against the employer for not providing a safe work environment. However, Duncan
has pointed out that when employees seek such redress, there are considerable barriers in place
to financial compensation for these issues, compared to ACC.!* Further, under the Health and
Safety at Work Act 2015, a WorkSafe investigation is able to be triggered if an accident occurs,
which can effect change.'"* However, this is much more likely to be directed at physical
accidents. As women are more likely to be congregated in sectors facing psychological risks,
they are less equipped by the law to cope with these hazards, which have been gravely
exacerbated by the pandemic.

Supermarket frontline workers are a good example of a predominantly female group that have
had to deal with both physical and psychological risk factors across the pandemic. They risked
exposure to the virus having to work during the lockdowns, and have since had to deal with
significant abuse from members of the public which did not reduce as the pandemic progressed.
It should further noted that, in 2020, this group only received a temporary and nominal pay
increase during first lockdowns, despite the fact that supermarkets gained large profits during
this period as the only commercial food source available during the strictest (Alert Level 4)
lockdowns.'?

The value of care
There is long-standing evidence that women carry out more unpaid labour than men in the

home, including domestic responsibilities such as cleaning, cooking and childcare.'® The
pandemic exacerbated aspects of this dynamic, with the forced closure of schools resulting in
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parents having to oversee remote learning of their children.!” UK data of 2020, for example,
demonstrated that mothers undertook 30 per cent more home-schooling duties than fathers. '8
Childcare arrangements also became difficult for essential workers who had to go to work
during the lockdowns.'” Intergenerational care, which otherwise could ease pressure on
working mothers, was discouraged to prevent the virus spreading to older high risk groups.*

It was hoped in 2020 that the population staying at home in lockdown would help break down
gender norms regarding division of labour by exposing men to unpaid care work.>! On the
contrary, some research discussed below suggests that gender roles were reinforced during
lockdown. Moreover, even if men were more exposed to unpaid care work during the
lockdowns, there was always a risk of people slipping into the mindset of getting back to
“normal” after Aotearoa | New Zealand relaxed and revoked pandemic-related restrictions,
which could have led to people falling back into gendered patterns of work and behaviour.

International evidence about the lasting impact of the lockdowns on gendered unpaid labour
has been mixed. Mala Htun reviewed literature from the United States on this point, where one
survey promisingly suggested that “men took on more childcare and housework responsibilities
during the pandemic”, whereas other evidence suggested that “underlying preferences about
the distribution of household labour did not change during the pandemic.”** In Australia, a
study found that men were more likely to take on more childcare responsibilities than they had
before, but there was no change regarding other domestic labour, such as cleaning duties as
arguably spending time with children is a more rewarding domestic experience than cleaning
work.?> This mixed evidence does not provide any assurance that lockdown contributed to
breaking down gender norms regarding unpaid division of labour, and reinforces the need to
raise awareness and adopt policies to recognise and value unpaid care and domestic work.**
While lockdowns did not perhaps expressly shift gender norms regarding division of unpaid
labour, we have seen a shift in attitudes towards flexible working arrangements which the
country had to use to carry on work from home. This article argues further below that flexible
working arrangements could be crafted to tackle gendered issues relating to employment,
including unpaid labour.

Unemployment

In 2020, women, as a group, became particularly susceptible to losing their jobs as some sectors
were unable to operate at their usual level during the pandemic. These sectors included
manufacturing, retail, accommodation and food, which predominantly employed women.?
Stats NZ | Tatauranga Aotearoa reported, in August 2020, that out of 11,000 jobs losses across
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the June 2020 quarter, 10,000 of these were jobs held by women.?® This shows that the initial
impact of the pandemic in its early stages had a significantly disproportionate impact on
women. In November 2020, Stats NZ | Tatauranga Aotearoa reported again data which
confirmed that women’s employment was strongly affected, with an overall analysis indicating
that across the March 2020 and September 2020 quarters, 33,000 jobs had been lost, with two-
thirds of this (22,000) being jobs held by women.?’

Despite the early disproportionate job loss, the gap between women and men’s unemployment
reduced in the second year of the pandemic. In the September 2021 quarter, Stats NZ |
Tatauranga Aotearoa reported that women in employment rose by 39,000 (compared to 15,000
men), being the largest increase on record.?® In December 2020, the gap between women and
men’s unemployment was measured at 0.9 per cent, however, by December 2021 this had
shrunk to 0.2 per cent.”” While this decrease in disparity between women and men in
employment is encouraging, there are aspects of this which still need to be scrutinised further.
For example, even though more women are working again, it would be interesting to evaluate
how the initial shock of disproportionate job losses affected women and their careers. Indeed,
an early report suggests that, although women have re-entered paid employment, they are
increasingly working in precarious jobs.>* The trend in lower quality of female employment is
supported by overseas studies. In 2020, Deloitte conducted a survey of women across several
countries and found that 70 per cent of them felt like their career progression would slow down
following the impact of the pandemic.®' Studies from the United States further reported that

“one in four women considered leaving their professions or downsizing their careers”.*?

Gender and old age

Financial hardship in 2020 led to an increase in people accessing their Kiwisaver funds early,
following the relaxation of the rules to access such funds in response to people financially
struggling with the pandemic.>* While this would have eased financial pressure at the time, this
could contribute to increase the gender pay gap, particularly in old age as women are already
in a worse position to contribute to savings as they earn less, have less job security and have
less access to social protection.>* The loosening of rules for early access could affect women
in old age when they most need those savings.
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Since 2020, further research has been conducted into the gender disparity of KiwiSaver. Te
Ara Ahunga Ora Retirement Commission reported, in April 2022, that the average KiwiSaver
balance of men is 20 per cent higher than that of women.** This gap is widened further in the
40 — 50 year and 50 — 60 years age brackets, with women in the former group having 30 per
cent less in savings than men and women in the latter having 32 per cent less savings than
men,’*® confirming that women in Aotearoa | New Zealand are significantly disadvantaged in
relation to KiwiSaver. The New Zealand Institute of Economic Research further found four
key drivers of KiwiSaver gender inequalities; namely, gaps between men and women in labour
force, pay equity, career continuity (including the impact of motherhood), as well as a lack of
confidence and knowledge relating to KiwiSaver.>” The compounded effect of gender labour
disparities means that, where loosening the rules of early access is warranted on the basis of an
economic crisis, for instance, the impact of this is particularly damaging to women, who are
likely to fewer funds to access in the first place, as well as depleting their future resources.

The cost-of-living crisis

The economic impact of the Covid-19 pandemic, alongside other international factors,
including the Russian invasion of Ukraine, has contributed to a cost-of-living crisis seen
globally, but also apparent in Aotearoa | New Zealand. Stats NZ | Tatauranga Aotearoa reported
a 5.2 per cent increase in the cost of living for households in Aotearoa | New Zealand in 2021,8
and an annual inflation of 7.2 per cent in 2022, a 30-year high.>* The cost-of-living crisis
poses a problem for low-waged workers, who are in the worst position to absorb price increases
for resources essential for life. Again, this results in a gendered impact on women because of
their congregation in low paid sectors. A 2022 Westpac survey of 1600 customers showed that
women were consistently more worried than men about the impact of the crisis on their
finances.*® Research from the UK shows that women are more likely to spend money on
domestic essential items, such as cleaning products and food “which are typically more
susceptible to inflation-induced volatility”.*! All of this points to a wider issue of women
consistently bearing the brunt of economic crises. A 2019 study, conducted across 68 countries,
examined the gender impact of financial crises between the years of 1980 and 2010, looking
specifically at the areas of employment, education, health and political representation, and
found that women suffered negative impacts across all areas from various financial crises.*?
The data also showed that women suffer detrimental impacts in both the immediate stages of
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the crises, as well as in longer-term continuing once the crises have ended.** The cost-of-living
crisis on the tail of the Covid-19 pandemic highlights a need to take action to prevent such
ongoing gendered impacts in already difficult times.

Violence and Abuse

The pandemic has exacerbated gender violence in Aotearoa | New Zealand, which already has
one of the worst rates of intimate partner violence in the world.** Lockdowns effectively
trapped victims of intimate partners with their abusers and removed pathways to help from
wider friends and network or from access to health services which screen for such violence. If
early community engagement and the implementation of police practices designed to improve
perceptions of trust and legitimacy provided support to victims, these have discontinued post-
pandemic leaving victims in situations of uncertainties.* In addition, increase of abusive
behaviour at work, particularly for workers in essential services, has represented an ongoing
feature of the pandemic, with people taking their frustrations about the pandemic and various
government responses out on essential service workers. In February 2022, the Corporate
Affairs Manager of Woolworths New Zealand discussed in the media how Countdown staff
were bearing the brunt of Covid-related anger with “people not wearing masks with impunity,
abusing our team, swearing spitting, threatening to kill, every single day still”.*®

Impact of Covid-19 on Mdaori and Pacific Women in Aotearoa | New Zealand

The gendered impacts of the pandemic on employment requires an intersectional approach
because gender and ethnicity can yield a unique compounded negative impact on some groups
of people. This is particularly true in the context of Aotearoa | New Zealand, where wahine
Maori and Pasifika suffer from the greatest disparity within social systems and institutions,
such as the gender pay gap.*’ Ongoing features of the pandemic since 2020 have contributed
to further inequalities, in particular relation to health, including lack of access to healthcare and
socioeconomic conditions linked to chronic conditions, such as cardiovascular health, making
these groups more vulnerable to Covid-19.

The implementation of the vaccination rollout turned out to be problematic for Maori and
Pasifika people. This population is younger than the Pakeha population which meant that a
large proportion of these groups were excluded from accessing the vaccine until they fell within
the age range eligible to receive the vaccine, resulting in a lower vaccination rate for a long
period of time.*® These are highly relevant inequalities as health issues are closely linked to
employment in that poor health could impact someone’s ability to obtain or maintain
employment, in turn affecting their financial circumstances.
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New — a non-binary gendered analysis

The language of “women” and “men” is helpful to illustrate gender inequalities of the pandemic
drawn from the available literature, but a true intersectional analysis of the matter would
acknowledge that gender is not binary. A range of gender nuanced impacts on the LGBTQIA+
community cannot appropriately be captured by binary language. In their analysis of the gender
gaps in Covid-19 decision making in the global community, Kim Robin van Daalen et al, show
that “promoting and integrating mechanisms that ensure inclusive intersectional data collection
is one of the systemic changes needed for fair governance”.*” The lack of appropriate data
means that the full effect of the pandemic across genders remains limited. Adequate
mainstream processes of data collection must be implemented, particularly with respect to
specific topics, such as employment matters.

Despite the lack of systemic data collection, evidence shows that the LGBTQIA+ community
has been particularly vulnerable to the Covid-19 pandemic. Research conducted in 2021 into
the “experiences of COVID-19 for takatapui, queer, gender diverse, and intersex young people
aged 16 —24” found that young people in these groups suffered from significant mental distress
which was worsened by the pandemic.* In terms of employment matters, 26 per cent of this
group discussed difficulties with obtaining employment during the pandemic, citing
discrimination as a key concern.’! These results show a degradation of an already poor situation
outlined in the 2019 survey.>

I1. Te Mahere Whai Mahi Wahine | Women’s Employment Action Plan

The key features of the Government’s response to the pandemic on employment in Aotearoa |
New Zealand included:>® the development of an Economic Recovery Plan, containing a $50
billion fund established to target unemployment; $3.3 billion invested into infrastructure
projects with the goal of job creation in the construction industry; and the allocation of more
funding for services which tackle domestic violence.

While these measures were generally helpful to combat consequences of the pandemic relating
to employment, they lacked a gendered approach.* The Ministry for Women has since
recognised that “the underlying labour market disadvantages women face have been
exacerbated by COVID-19” and has consequently initiated the development of a Women’s
Employment Action Plan.>®> Te Mahere Whai Mahi Wahine Women'’s Employment Action Plan
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(2022)°® (the plan) takes into consideration the impacts of the pandemic to tailor gender
responses. In addition, a number of measures were adopted to address issues relating to
employment including:

e wage subsidies during lockdowns to support the income of employees;>’

e the Training Incentive Allowance; **

o the Flexi-Wage to support jobseekers attaining skills while working; >

e extension of the sick leave provisions from five days to 10 days; ¢

e change in the Procurement Rule to direct government spending into areas which would
support groups otherwise facing low unemployment; ¢!

e allocation of an additional $140 million in funding for Maori and Pasifika health
providers to tackle the Omicron variant in these communities; %> and

e the implementation of the Equal Pay Amendment Act 2020 and the Fair Pay
Agreements Act 2022.

Aspects of these measures are likely to have positive gendered effects. For example, investment
directed from the Covid-19 Recovery and Response Fund into the Training Incentive
Allowance is aimed at equipping groups, such as sole parents and carers, both predominantly
female, to improve professional skills. The procurement rule was amended to specifically
“[create] employment opportunities for women, Maori, Pacific peoples, disabled people and
youth”.%® Not all of these measures were necessarily invoked in response to the pandemic. For
example, the passing of the Equal Pay Amendment Act 2020 and the introduction of the Fair
Pay Agreements Bill 2022 were both being considered by the Government before the
pandemic.** However, these measures hold promise to be effective against gender inequalities
in the workplace either highlighted or exacerbated by the pandemic.
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In the introduction section of the plan, Minister for Women, Jan Tinetti, and Chair of the
National Advisory Council on the Employment of Women, Traci Houpapa acknowledge that
women were significantly impacted by the Covid-19 pandemic. On this basis, the plan
identifies areas of change designed to contribute to success for women to improve employment
pathways. Women who are marginalised at work are specifically targeted, particularly wahine
Maori, Pacific women, young and older women, disabled women, women who are former
refugees and recent migrants, and LGBTQIA+.

It focusses on three main area of change, namely: financial security; labour market inclusivity;
and work-life balance. Success area one focusses on key financial disadvantages to women in
the workforce and identifies improving pay transparency as an immediate action, implementing
fair pay agreements and eliminating the gender pay gap in the public sector as a medium-term
action.®® Success area two contains the bulk of the action plan. It proposes a range of actions
to remove barriers to the workforce, including improving data collection relating to women’s
engagement with employment such as training and education; as well as research into types of
wraparound support that could be provided to “wahine Maori, Pacific women, disabled women
and sole mothers in employment programmes”.®® Finally, success area three identifies three
measures to support work-life balance by improving access to affordable childcare for all
women as well as specifically for wahine Maori in business; and by investigating the extension
of paid parental leave to spouses and partners of new mothers.®’

While acknowledgement of gender issues lends legitimacy to the matter, the plan remains
elusive. It lacks specific actions around implementation of time frames and monitoring
framework. Although designed to improve gender issues in employment, the plan fails to
identify concrete steps as many measures concerns merely a gathering of further information.
For example, all of the measures in Success Area Three are framed as plans to “investigate
potential” or conduct “research” into ways to ensure women are supported to meet their paid
and unpaid work commitments without incurring penalties.®® While this work is important,
significant progress on these issues is unlikely to occur in the short term. Nevertheless, some
measures, such as the implementation of fair pay agreements, have been adopted and are
expected to bring significant change for women.

Promisingly, the plan takes an intersectional approach to Maori and Pasifika women in
employment, with approximately one third of the prescribed actions specifically mentioning
wahine Maori, Pasifika women or both. The plan acknowledges the LGBTQIA+ community.
It recognises the vulnerability of this group in facing discrimination in employment and
prescribes improvement of both data collection and reporting, as well as investigation in
education and training programmes for LQBTQIA+.®* The plan contributes to initiating
discussion but will require supplementary and tangible actions to ensure the removal of barriers
faced by gender diverse people in employment.
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% ibid 4-6.
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III. Reframing Employment Law and Policy in a Post-Pandemic
Environment

Progress in gender equality in the workplace in a post-pandemic environment is likely to result
from flexible working arrangements; the implementation of the Fair Pay Agreement legislation;
and a firm establishment of Gender Mainstreaming.

Encouraging equal use of Flexible Work Arrangements

Employees have the right to make a request to their employer for flexible arrangements under
the Employment Relations Act 2000.”° Working flexibly refers to a wide range of working
options, including the ability of an employee to work from home and/or work flexible hours,
and can extend to a variety of terms and conditions of employment, such as paid or unpaid
leave arrangements, job-sharing, and condensed work weeks. The adoption of the provision on
flexible working arrangements in 2007 led to apprehensions from employers, who argued that
such right conflicts with the social construct of the “ideal worker”,”! who prioritises work above
other responsibilities and leisure. The importance of the employer’s control over employees’
work has meant that employers have been inclined to request physical attendance at a
traditional office/workplace setting, where employees are visible and their time at work can be
accounted for. There was suspicion that, for example, workers would be less productive at
home if they were not under supervision in a controlled physical workplace environment.”” Yet
requirement for physical presence and rigid working hours tends to conflict with care
obligations, which are disproportionately carried out by women. Consequently, women are
often unable to fulfil the “ideal worker” construct as it is more consistent with the male
breadwinner model.” These gendered norms explain why women are more likely to prefer
flexible working arrangements,”* and why they pay a penalty’® for deviating from the
“unencumbered worker” model.”®

The pandemic has contributed to shift perceptions about flexible working arrangements.
During lockdown, employers were able to rely on their employees to carry out work from
home. Evidence shows that flexible working arrangements benefits employers as it has been
linked to improved productivity, retention of current employees and attraction of new
employees.”” This is good news from a gender perspective, as flexible working arrangements
could be the pathway to reducing gender inequalities in the workforce.
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Change in paid work is unfortunately not enough to achieve gender equality. The breakdown
of the “ideal worker” norm requires that, in addition, men shoulder more of the care and
domestic unpaid labour currently undertaken by women. Nevertheless, it is estimated that shifts
toward gender neutral work patterns would not only ease pressure on women work-life balance,
but it would also significantly benefit the economy. Indeed, Deloitte estimates that an equal
division of labour at home would provide a $1.5 billion dollar boost to Aotearoa | New
Zealand’s economy.”®

However, flexible working arrangements are not the panacea to gender inequity. There are
concerns, for instance, that flexible working arrangements contribute to perpetuate harmful
gender norms regarding unpaid labour. While flexible working arrangements, particularly part-
time work, allow women access to the workforce in addition to their care commitments, it does
not change the status quo of gendered patterns of labour. Men typically make use of flexible
working arrangements to fulfil the “ideal worker” construct rather than to do more unpaid care
work. A comprehensive study conducted by Heejung Chung in the UK shows that there are
several aspects of flexible working arrangements that could improve gender inequities of
unpaid division of labour, such as “tag-team” parenting where one parent takes part of the
morning off to drop children off at school while the other parent takes part of the afternoon off
to pick them up.” However, several studies showed, in contrast, that women are more likely to
use flexible working arrangements to work around other domestic responsibilities, such as
childcare or housework, in contrast to men who typically do not use flexible work arrangements
for such motives.*® Such gender choices also impact the types of flexible working arrangements
offered by employers who are more likely, for instance, to offer part-time to female workers in
contrast to giving digital devices to male employees.®! Access to flexible work arrangements
in itself can be gendered in nature. Research from Australia conducted by Yuka Fujimoto et al,
showed that men were more likely to get the benefit of informal flexible working arrangements,
such as autonomy over the number of hours they work without having to seek this arrangement
through a formal process.®*

While, working from home is seen by many as a solution to balancing work with family and
personal life, it can also lead to unrealistic expectations of multi-tasking with both paid and
unpaid labour. This is particularly relevant for women who are expected to continue doing
unpaid tasks while delivering paid work at home. Stella R. Quah draws together literature to
explain the concept of role compartmentalisation as a “person’s ability to separate multiple
roles, both in time and space, in order to manage the different — and often contradictory —
demands of each role more effectively thus reducing role strain”.®® She argues that “role
performance and mental well-being are very likely to be impaired if the person cannot separate

8 “Westpac New Zealand Sharing the Load Report’” (May 2021) 3
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those roles in time and/or space.”®* In turn, blurred boundaries can result in women undertaking
even more work.*’

While flexible work arrangements can be complicit in continuing gender norms, without it,
women are often unable to access or remain in the labour market.*® Time out of the workforce
has been shown to be an aggravating driver of inequality between men and women as illustrated
by wage penalty associated with motherhood.®” Thus, women are placed in this paradox of
needing flexible work arrangements to participate in the labour markets, but face disadvantage
because flexible work arrangements cater to traditional gender norms. A change of paradigm
is, therefore, required so that flexible work arrangements can contribute to gender equality
instead of hindering its achievement. The “ideal worker” norm clashes with flexible work and
disincentives men’s contribution to unpaid labour. Indeed, the “ideal worker” norm is
problematic and harmful to everyone, as men feel dissatisfied with pressure to work long hours,
while women are subjected to disproportionate unpaid work.®® To shift the paradigm, Yuki
Fujimoto et al. propose six “gender-sensitive management principles”,*® which cover the
creation of a workplace family-friendly culture; the discretion for male and female employees
to manage their total flexible working hours; an increase awareness of managers to daily
gendered needs in and out of the workplace; education and training for managers and
employees on work-life balance; job-sensitive performance review for men; and holistic life-
sensitive performance review for women.”

Current Aotearoa | New Zealand legislation on flexible working arrangements might have
become outdated in the midst of changes in working patterns following the pandemic. June
Hardacre argues that part 6AA of the Employment Relations Act 2000 has become too
cumbersome and inflexible.”! Establishing flexibility as a principle would reflect the actuality
of flexible working arrangements and guarantee certainty to employees who make such a
request. This could boost confidence for employees of all genders wanting to work flexibly.

Evidence from overseas shows that law and policy can contribute to encouraging men to
commit more time to unpaid labour. Norway, for instance, introduced a “fathers’ quota” policy
in 1993 which resulted in massive increase of fathers taking paternity leave.”? This has also
been linked to fathers participating in more housework.” Evidence from Germany has directly
attributed women’s attachment to the workforce after childbirth with their partner’s capacity
to utilise flexible working arrangements to carry out “domestic and childcare
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8 ibid 113.

87 David Baker, ‘Maternity Leave and Reduced Future Earning Capacity’ [2011] Australian institute of Family
Studies 82, 86-87.

88 Fujimoto, Azmat and Hirtel (n 72) 156.

% ibid 165.

%0 ibid.

ol June Hardacre, ‘COVID-19 and the Workplace: What Now?’ [2022] Lexis Nexis Employment Law Bulletin
10.

°2 Htun (n 22) 639.

93 ibid; Sara Cools, Jon H Fiva and Lars J Kirkebgen, ‘Causal Effects of Paternity Leave on Children and
Parents: Causal Effects of Paternity Leave on Children and Parents’ (2015) 117 The Scandinavian Journal of
Economics 801, 804.

13



New Zealand Journal of Employment Relations, 48(1):1-17

5

responsibilities”.”* Better access, affordability and quality of childcare,”> and increase of

women in positions of leadership can also contribute to change in attitude.”
Pay Equity as a key component to gender equality

The pandemic has revealed that those in low-paid sectors are more likely to feel compounded
effects in times of crisis. While the Government has taken measures to upskill those who are
disadvantaged in the labour markets, female employees who congregate in low-paid sectors are
still at a disadvantage if their working conditions are unfair and their pay is undervalued. There
is a clear gender aspect to this, as work predominantly carried out by women has been
historically undervalued, which is compounded by the effects of the pandemic crisis. The
undervaluation of women’s work was recently recognised through the Equal Pay Amendment
Act 2020, which allows employees to raise a pay equity claim on the premise that they are not
getting equal pay for comparable work.”’

Legal reform on pay equity was complemented by the adoption of the Fair Pay Agreements
Act 2022, which aim to “improve wages and conditions for employees, encourage businesses
to invest in training, and level the playing field so that employers who are trying hard to offer
fair terms don’t get undercut and disadvantaged”.”® The legislation is expected to impact female
workers who worked in the frontline during the pandemic, such as supermarket workers. These
workers are often on minimum wages and isolated. Sector level bargaining is likely to increase
their bargaining under fair pay agreements.”

The Fair Pay Agreements Act 2022 entered into force on 1 December 2022 and provides that
a union can initiate the fair pay bargaining process if it gets support from either 1000 employees
or 10 per cent of employees in the relevant sector, (whichever number is smaller) or if the
union’s application meets a public interest test.'”’ Parties must then decide on key matters
relating to pay although discussion can be broader. When the bargaining process is initiated,
the parties must discuss the topic of flexible work arrangements, among other topics, such as
health and safety, leave entitlements, and redundancy.'®! While it does not inherently solve the
issue of women using flexible working arrangements to fulfil gendered unpaid labour
commitments, it instructs parties to have a conversation about flexible working arrangements,
which is likely to result in positive outcomes. Ultimately, it lends legitimacy to the existence
of flexible working arrangements and gives workers a chance to discuss issues related to
flexible working arrangements, in which gender matters could be raised.
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Gender sensitive tools in policy/decision making

The harmful gendered effects of the pandemic have emphasised a need to ensure that gender
sensitive tools, such as gender mainstreaming, are well-established to inform policy response.
United Nations Women describes gender mainstreaming as:'%? “ensuring that gender
perspectives and attention to the goal of gender equality are central to all activities — policy
development, research, advocacy/dialogue, legislation, resource allocation, and planning
implementation and monitoring of programmes and projects.”

Gender mainstreaming is crucial in both the immediate response to a crisis and in the long-
term strategy for recovery. In times of crisis, policy makers need to make quick decisions that
significantly impact the population. Disasters and crises affect people differently depending on
their capabilities, resources and opportunities. The more vulnerable a group, the more likely it
will suffer from disasters or crises.!?® In addition, disaster and vulnerability feed each other, as
the “negative effects are multiplied for some vulnerable groups and minimised for other,
usually better-resourced, groups”.'®* Gender mainstreaming is important at this stage in order
to narrow gender inequalities that could stem from these big decisions in times of crises.!®> The
lack of gender mainstreaming during the first stage of the pandemic in Aotearoa | New Zealand
and elsewhere'” led to investment in the male-dominated construction industry when, in
reality, job losses were disproportionately felt by women. A gender mainstreaming approach
could have led to different investments in, for instance, the healthcare systems and social
infrastructure, which would yield better results for gender equality in employment,'?” as well
as higher fiscal returns.!%® Further, a care-led recovery response would not exclude construction
related jobs as the improvement of the healthcare systems could lead to the improvement of
physical infrastructure.'®”

The questions of gender and other nexuses that would inform an intersectional approach, such
as race or sexuality, are considered an after-thought in the context of emergency response. Yet,
a lack of gender analysis, risks entrenching existing inequalities and vulnerabilities. Gender
mainstreaming provides policy makers with tools to consider the gendered impacts of their
proposed measures and assess whether there needs to be immediate steps taken to mitigate
these impacts. Policy response to the increase of domestic violence during the initial lockdown
response provides a good illustration of the benefit of using gender mainstreaming. A gender
analysis led to the adoption of specific measures in the European Union, such as increased
awareness campaigns, designation of shelters as essential services and temporary help stations
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set up in supermarkets.'!” In Aotearoa | New Zealand, the Government took relatively quick
action in this area, announcing a $200 million dollar boost to domestic and sexual violence
services in the 2020 budget.!'" Gender mainstreaming is also critical as an ongoing feature in
the long-term response to a crisis. In this respect, the Aotearoa | New Zealand’s gender response
has improved as the pandemic has progressed, including the re-introduction of the Training
Incentive Allowance and development of the Te Mahere Whai Mahi Wahine Women's
Employment Action Plan. However, as new challenges from the pandemic emerge and new
crises loom, it is easy for gender analyses to slip aside, as illustrated by the gaps in the
vaccination rollout programme.

Ensuring that gender mainstreaming is a part of day-to-day decision-making is likely to also
contribute to gender balanced responses in crises. Gender sensitive tools do already exist in a
number of Aotearoa | New Zealand Government agencies outside of the Ministry for Women.
The Ministry of Business, Innovation and Employment, for instance, established in 2018, a
gender and race action plan to tackle pay gaps, which was then updated for the years 2021 —
2022.'? Nevertheless, considerable room for improvement remains as illustrated by the lack
of a gendered analysis in the 2020 Government budget, the first budget following the start of
the pandemic. Both the 2021 and the 2022 budgets were criticised for not taking a gender
mainstreaming approach in contrast to Australia’s 2021 federal budget which included an 81-
page Women’s Budget Statement. !!?

Conclusion

Evidence suggests that the gender inequalities gap in employment has grown as a result of the
pandemic and policies adopted in response to the health crisis. The most vulnerable, those at
the cross of multiple sites of vulnerabilities such as Maori and Pacifika women are continuously
bearing the brunt of these inequalities. Evidence also suggests that gender diverse people have
been uniquely impacted in having to navigate a volatile employment environment with the fear
of direct gender discrimination. The response of the policy maker over the last three years
remains overwhelmingly gender blind although some recent initiatives show limited progress
in the area. The newly adopted Te Mahere Whai Mahi Wahine | Women’s Action Plan
represents the most comprehensive response tailored to gender needs. While the pandemic has
increased inequalities, it also presents us with the opportunity to rethink employment law and
policies that could be reframed to support gender equality. Flexible working arrangements
provide an opportunity to craft a more equitable division of unpaid labour. The Fair Pay
Agreements Act 2022 shows potential for low-paid sectors where women congregate to gain
more bargaining power over fair conditions of work, thereby reducing inequalities exacerbated
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or highlighted by the pandemic. Finally entrenching gender mainstreaming in employment
matters would contribute to reduce inequities resulting from crises and disasters in a systemic
manner.
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